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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal O %
C. E. TOBERMAN COVPANY )

Appearances:
For Appel | ant: C. E. Toberman, President

For Respondent: Burl D. Lack, Chief Counsel;
Hebard P. Smth, Associate Tax
Counsel

OPLNLON
This appeal is nmade pursuant to Section 25 of the Bank
and Corporation Franchise Tax Act (Chapter 13, Statutes O
1929, as amended) fromthe action of the Franchise Tax Commis-
sioner (now succeeded by the Franchise Tax Board) on the pro-
test of C. E Toberman Conpany to a proposed assessment
additional tax in the anount of $635.84 for the income year

1948.

~ Appellant was organi zed in 1912 to carry on a real estate

business. In 1914 the Hollywood Inprovenent Conpany was
created for the purpose of constructlng.bU|Id|n%% and handl i ng
them for Aegfllant. During the depression the Hollywood Im
provenent npa%y became involved in financial difficultiss
and in 1932 the El Capitan Building Conpany was forned for the
Purpose of separating a theater and department store building

rom the assets of the Hollywood Inprovement Conpany, this
property to be owned and nanaged by the newly forned ca po-
ration. ~ The Home and Commercial Builders, Inc., was organized
in 1939 to carry on certain real estate devel opnent activities.
Appel [ ant owns all the stock of Home and Commercial Buil ders,
Inc., and all the stock and bonds of El Capitan Building
Conpany.  The three corporations have comon officers and
dlrectorF and are operated fromthe sane office by the sane
personnel .

_ For the incone year 1948, Appellant's real estate and

I nsurance brokerage activities resulted in a net profit, but
the operations of the El Capitan Building Conpany resulted in

a net loss. The only activity of Hone and Conmercial Builders,
Inc., during the year appears to have been the paynent of taxes
in the amount of” $2252,53.  The three corporations filed a
consclidated return for this Perlpd on the basis that the
filing of such a return is authorized by Section 14 of the

"‘ /Bank. and Corporation Franchi se Tax Act when the corporations are

l1‘

i
i

owned Or controlled b¥ the same i nterests and are operated as
a Si ngle business. he Comm ssioner, however, being of the
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opinion that the filing of the consolidated return was not
aut hori zed, has reconputed the tax of Appellant on the basis
of its own income and |evied the proposed assessment in
question accordingly.

In support of its position Appellant states that consoli-
dated returns were accepted by the Franchise Tax Conm ssioner
for the years 1931 to 1934, inclusive; that a consolidated
federal 1ncome taex return was filed by the' corporations for
1948, the irncome year “here’ involved; and 'that the corporations
and their activities-are clpselg allisd or relatéd and, there-
fore, consolidation is permtted by Section 14. Y

~The acceptance of the consolidated state returns for the
earlier years and of the federal return for 1948 fuinishes no
precedent or parallel, however, for the acceptance of a
consol idated state return for 1948. Prior to 1935, Section
14 of the Bank and Corporation Franchise Tax Act expressly
permtted the filing of consolidated returns. Stats. 1929,

. 26; Stats. 1931, p. 63; Stats. 1933, p. 690. \Wile the
1935 amendment to the Section removing this privilege (Stats.
1935, p. 998) was appjlpable to the incone year 1934 (Stats.
1935, p. 1246), the tiling of the consolidated return for that
year did not result in an understatement of tax |IabI|ItV
| nasnuch as each of the corporations involved had a net [oss.
So far as the federal return for 1948 is concerned, it shoul d
be observed that Section 141 of the Internal Revenue Code
confers on affiliated corporations generally the privilege of
filing consolidated returns. The California Act does not
contarn any provision as extensive as Section 141, the right
to file a consolidated returnl%ranted by Section 13z of that
Act being restricted to an affiliated group of railroads.

The first paragraph ef present Section 14 of the State
| aw, upon which the Appellant necessarily relies, nerely
grants to the admnistrative agency authority to permt or
require the filing of a conbined report in certain cases and
to inpose the tax as though the conbined net incone was that
of one corporation, or to distribute, apportion or allocate

ross income or deductions between corporations, if it

» determ nes that such action is necessary in order to prevent

evasion of taxes or clearly to reflect the income of the corpo-
rations involved. This provision, while slightly broader in
scope, jis of the same general character of Section 45\of the
Internal Revenue Code and its wording clearly indicates that
lit is the California counterpart of that Section and is to

1be construed onlr as a grant of authority to the admnistrator
The Federal regulations have provided for a |ong period that
Section 45 ",., grants no right to a controlled taxpayer to
aﬂply Its provisions, nor does it grant any right to ‘conpe

the Conmi ssioner to apply such provisions.™ Treasury Regul a-
tions: 111, Section 29.45-1; 103, Section 19.45-1; 101
Article 45-1; 94, Article 45-1; 86, Article 45-1. See also
§gerwam a Case Hstory of Section 45 (January, 1951) 29 Taxes
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W are of the opinion, accordingly, that Section 14 of
Bank and Corporation Franchise Tax "Act does not authorize
filing by Appellant of a report in which its income is
ined with that of its affiliates. The owners of Appel-
‘s capital stock having elected to transact business

ugh three separate corporations nust, therefore, accept
baé cgpgequences of that action. See H ggins v.Smith,

Pursuant to the views expressed in the opinion of the
Bﬂardfon file in this proceeding, and good cause appearing
therefor,

1T 1S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 25 of the Bank and Corporation Franchise Tax Act
(Chapter 13, Statutes of 1929, as anended), that the action
of the Franchise Tax Comm ssioner (now succeeded by the Fran-
chise Tax Board), on the protest of C. E Toberman Conpany
to a proposed assessment of additional tax in the anount of

$635.84 for the income year 1948 be and the sane is hereby
sust ai ned.

Done at Sacramento, California, this 15th day of February,
1951, by the State Board of Equalization. —

——

J. H Quinn, Chairmn
Geo. R Reilly, Menber
J. L. Seawell, Menber
Wn G Bonelli, Menber

ATTEST: Dixwell L. Pierce, Secretary
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